PART-III

Higher Education
THE UTTAR PRADESH HIGHER EDUCATION SERVICES
© COMMISSION ACT, 1980
(U.P. Act No. 16 of 1980)
{As passed by the Uttar Pradesh Legislature) -

An Act to establish a Service Commission for the selection of teachers for
appointment to the colleges affiliated to or recognised by and University,
and for matters connected therewith or incidental thereto.

No. 2753(2)/ XVII-V-1-71-80
Dated Lucknow, Qctober 3, 1980

In pursuance of the provisions of Clause (3] of Article 348 of the
Constitution of India, the Governor is pleased to order the publication of
the following English translatien of the Uttar Pradesh Uchchatar Shiksha
Sewa Ayog Adhiniyam, 1980 (Uttar Pradesh Adhiniyam Sankhya 16 of
1980) as passed by the Uttar Pradesh Legislature and assented to by the
Governor on October 1, 1980 :

It is hereby enacted in the Thirty-first Year of the Republic of India, as follows ;

CHAPTER | '
i PRELIMINARY

1. Short title and commencement.—{1) This Act may be called, the
Jttar Pradesh Higher Education Services Commission Act, 1980,

[2) Tt shall come into force on such date as the State Government
may, by notification, appoint in this behalf.

2. Definitions.—In this Act—

["fa) 'Appointment’ in relation to a teacher means the appointment
of a person to a sanctioned post described under Section 60-E
of the Uttar Pradesh State Universities Act, 1973, exclading
the appeintinent in a grant-in-aid college established and
administered by a minority referred to in clause (1) of Article
30 of the Constitution or a college exclusively maintained by
the State Government.".
= {b) 'Chairman’ means the Chairman of the Commission and
includes any other person performing, in the absence of the
Chairman for the time being the functions of the Chairman;
"fe) 'College’ means an affiliated or associated college to which the
privilege of affiliation has been granted by a University governed by
the Uttar Pradesh State Universities Act, 1973, excluding a
college established and administered by a minority referred to
in clause (1) of Article 30 of the Constitution or a college
exclusively maintained by the State Government or a college
running self-finance course as defined in clause (18) of
Section 2 of the Uttar Pradesh State University Act, 1973.".

Clause- (g} & clause {c) Subs, by U.P. Act Ne. 30 of 2004, published in U.P. Gazette
Extra Part | Section (Ka) Dated 6 December, 2004 (w.e.f. 11-10-2004),
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| medns the Higher Services Commission catablishog

on
under Section 3
el "Director’ means the Director of Education (Higher Ed\.lmaliun]
2nd includes Jaint Dircctar of Edueation v Deputy Dircctor

of Education austionised by him in this behalf,
¥ Member means 4 mewmber of the Com,

its Chairman,
{9} other words uscil and not defined m this Act but defined in
the Uttar Pro tate Universitica Act, 1973, shall have the
meanings reapectively assigned to them i that Act. .
CHAPTER It
ESTABLISHMENT OF THE COM E

3. Ewtabllshment of the Commission.—{1) With effect from suc
date as the State Guvernment may, by notificatian appoint i this ehatt |
there shall be cstabished a Commission to be called the “Uttar Pracsl

i 10

d includey

5]
Higher Education Services Commission®, ' b
(2) The Commission shall be a body carporate.
4. of the Co 1) The € shall
censist of a Chairman and not bess than two and Y ix

[0t more than
other members| to be appointed by the State Government. 3

12} No person shall be qualified for appointment as Chajrman
unless he—

fa} 1s or bas becn a member of Uttar Pradcsh Higher Judicial |
Service who has held the post of District Judge or any *
other post equivalent thereto; or

f8) i3 or has been a member of the Indian Admmistrative
Service who hax held the post of a Secretary to the State
Government s any other post under the State Gavern.
ment equivalent therets; or

{6} 15 or has been 4 Vice-Chuncellor of any Univeraity, or

{dl is or has been a Professor in any University; or

fe} is in the opiniun of the State Governinent an e
having madc v ibuition un e feld of ech
A(2-u) Ko person shall
iess ho— i

{8} s or has bewn a member of Uttar Pradesh Hogher Judicial
Service who has held the post of District Judge or any
other poat equivalent thercta, or

M) i3 ar has boca @ member of the Indian A trivtive

4 held the post of a Secretary to the State

Government or any other post under the State Guvernment

equivallent theseto, ar

Suth-3ee140% (11 08 the wor1s *ox more tha four ther members” the woeds -t mae
ihan mx oUier meriber s vubeued by U P, ondinance Mo, 19 of 2007, Fubland
S Gnmte Extra Part 2 sectsa 14 dated 7 Asguse, 2007 o <. 15 6 2007,
ulesecuon [2) and [2.a) s by UR At e 24 of 2000, publiate
Onreile Bxtrm Pt | Sectivr (80} dated 1k Augit, 2004 e, 70 Nay.
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8 or has been a Vice-Chancellor of any Universin, or
fdi 18 or has been n Professor i any University: o
f# is or has been a Principal of a Post Graduate Collese for o
pesiod of not less than five years, or
i 13 or has beea 4 Pancipal of De
Iess than ten yeacs,
@) 15 in the opinion of the State Gosernment an emment person
" buwing made valuable contribution in the field of education
3) Bvery appointment under this secton shall take clfeet feom the
date on which it is notified by the State Govemment. )
5. Terma of office and conditions of servica members.{1} ey
= A far continuing as such
member shall, unless he becomes disqualifie.
under the rules that may be made under 1his Act hokd office fr o term of
Hfjve years]
) Ko person sh
consecutive terms N
- [3) A member of the Commission may resign his office by writing
under his hand nddressed to the State Gavernment, but he shall cantimie
in offiee until his resipnacon i accepted by the Ssue Government
19) The office of the members shall be whole-time and the terms and
conditions of their service shall be h s the State Govermment may,
order direct. =
& I(S) Notwithstanding anything contained in this Section, no
n, shall be appointed or continue—
Pl 38 Ciasman of the Comemiasion f he has atixined the age of
sixty cight years, or
11 s o mraber f the Consmission. if he hax attnined the age of
sixty-five years
IY6) The prewisions of sub-section (1] as awcned by the Usiac
i it 2 ian wond Amend
Pradesh ligher Fducation Services Commiss n
L 2019 shall ay Al to every member incliding the Chasrman
foh "0..u;..‘”" i ely before the cammencement of the said Act,
6. Powers of the State Government to remove the meaber.. {1} The
State Government may, by order, remove Irom office ay wearber, if he—
far i deed nn inanlyent: nr
[t engages, during his term of office, 1 any paid employment
outside the duties of his offic
{1 is in the opinion of the State Government uafit to continue in
office by reason of infirmity of mind o body or of proved
misconduct

College for o pericd of noy

Il be ber of the Commission for mere than

|]z| The provedure for the investiation and proof ef misconduct
under this Section shall b b prescnbed

e s "1 ey e werds by e s 120 2000
T 1 S A 5 0

T Ack 1201 2014 b
v

P e, Fuire, Pat 1,

s pan
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e Guvernment may suspend from office any member in
ny artion is contrmplated under this Sectian
ate with isell,
¥ for such pun cnined by
regulations mac: under ction 31 any person whow sststance of advee
it may deaire to have in camying out iy of the provisions of th

B ot to be o act
or proceeding of the Commuasian shall be deemed to be invalid merely on
the ground of—

{a) any vacancy ur defcct in the conatitution of the Commiasion;

or
5 mny defect ar irrcgularity in the appointment of a persen
ting us a member thereof; or
fe) any defect or ireepularity in such Act or proces
affecting the substal
9. Staff of the Commission.—|1) The Sce
shall be appointed by the State Government on de it
exceeding five years, and other conditions of hs service si
the State Governmcnt may, from lime to lime, determine
(2) Subject o such directions as may be issued by the State
ment in this behalf, the Commission may appomt such other
employees as it may think necessary for the efficient ‘perfarmance of its
functions under this Act, and on such twrns and conditiorrs of service a
the Commission thinks it

E not

1l be such as

COMMENTS
It is assumed that the sclection wuflered from any nfr
1 of Law, but under (e prov:sinns coniained in
Section 7 of the Corpomtion Aer, neither the procest of selection could be
sopped by the Siale Gencrment, nor any enquiry i the maller of selection
could ke initiatod by the Stie Government, because R0 such power hax been
wesicd 1o the State Government
The Stote Government was vesied with the puwer W siop the statuton
function of the Commissin, aor can mtcriete nto the mannee i which the
selection was made by the Commussion and i lus wan€cessarily drapged on the
appomtment of the prtitieners without iy justifiable reasons
10. Authentication of the orders of the Commission.—All orders
and decisions of the Commission shall be authentcited by the signature of
the Secretary. of any other olficer authensed by e Commission in tals

E

CHARTER Il
FUNCTIONS OF THE COMMISSION
11. Powers and duties—The Commison shall have the following
powers and dutics, i
fa) to prepare guidelines en matter relating, 1o the method of
recritiment of teachers in calieges:
) to combuct examinations where congidered necessary. hold
imterviews and make selection of candidates for being appain®
tel as such teachers:

1 Sy i Shobr s e o )P Q00U UPLIEC 1S IAID

5111 1R IGHER EDU

ATION SERVECTS |OMMISSION ACT, 1980 a1

{el o sclect and invite experts wnl 1o appoint examiners for the
1rposes specificd in clawse (b
(1 1o make recommendation 1o e m
appomtment of selected candicf e
to obtain penodical reums or other nfarmations from
Colleges regarding strength of the teaching alaffs and the
appointment, dizimissal, removal. termination or reduction in
k af teachers therein;
() to fix the emoluments and travelling and other allowance of
the experts and examiners;
fg) 1o adminimer the fonds plwccd sl the disposal of the
Commission;
i) to perform such other dutics nd exercise such other powers
s maty be preseribed or as may be meadental of conductive
the discharge of the above funct
A Additlonal Pewers and dutics of the Commission—The
Commissian shall also hawe Powers and dutica of the Selection of
Canddates for appointment to the Posts of librarians of the College and
“with respect to the selection of Candidates for appointment to the Pust of
Yibrarians of the Colleges the provimans of Section 11, sub-section(l]
i provisol, sub-sections (2, {3) and [4) of Scction 12.
dion 15, Section 17, and Section 18 shall

ment regnrd

(12, Procedure for sppalatment of t sachers.—(1) Every appaint
ment ag @ teacher of any college shall be made by the management in
focardance with the provisions of this Act and every appointment made
in contravention thereol shall bo void
3 Provided that @ permanent tcacher of an affiliated or associated
callcge, who has been appointed in accordance with the prowisions of
This Act and has completed “{five years| wrvice as such and wha wishes
e, may be transferred in the manncr
wescribmed by rules from one college 1o another, only when the respective
Imanagement of the colleges concerned pivs their consents in wriling”
(1 a) Nowwithstandiog any decree or order of a eourt, u leacher
who has been appainted ns such by transfer from one college to another
in purauance of the Government Orders Nu. 428 Shiksha Mantri/Sauar-
5.98-15.05, dated August 17, 1008 or No 393/Sattar-1.99-15(6199.
dated October 28, 1999 shall be deemed 1o have been walidly appointed
3 if the provisions of the principal Act s amended by the Uttar Pradesh
Higher Education Services Commission (Second Amendment) Act, 2004
were in force at all material times

| et LA Insemcd by P46t M 1266 S, PUbS

0P Gauresne Bairy, Pand Sestion (sl

dxed . 2015
B e T i Etucaion Scmace Comremin Avudam Acs, 1991 (UF A3 N 2ol {9921
tmentr 12, 191
N T bl I by (P At N 16 1 3004 publied i U P Gaeie, Exina Pt |
Sectum g, 1 M o 11 (it 2008

Fun Pt 1. Seeti i el bu by 2008
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[S. 12

o

(2]_T‘he management shall intimate the existing vacancies and the
vacancies likely to be caused during the course of the ensuing academic':'%
year, to the Director at such time and in such manner, as may be
prescribed. i

Explanation—The expression "academic year” means the period o
12 months commencing on July 1.

i

(3) The Director shall notify to the Commission at such time and in:
such manner as may be prescribed, a subject-wise consolidated list ofs
vacancies intimated to him from all colleges.

A

* (4) The manner of selection of persons for appointment to the post of!
teachers of a college shall be such, as may be determined by regulations:”

Provided that the Commission shall with a view to inviting talented:
persons give wide publicity in the State to the vacancies notified to it}
under sub-section (3):

Provided further that the candidates shall be required to indicaté:g
their order of preference for the various colleges vacancies wherein have
been advertised. :

COMMENTS

The Statutes framed under the Universities Act were amended on .L.
January, 1995. By means of which those candidates who have been awa
Ph.D. on.31st of December, 1993 and M. Phil. on 31st of December, 1992, we
exempted from the eligibility test meaning thereby that they would be eligibl
being considered for selection on the post of lecturer, Similarly, the amen
Regulation framed by the University Grant Commission came into force on 21st
June, 1995 by means of which the candidates who have submitted Ph.D. Thesis
or passed the M. Phil. Examination by 31st of December, 1993 come within the
eligibility criteria as they were exempted from eligibility test but the question.
which is relevant for consideration before this Court is that as to whether at the
last date of submission of Form the petitioner came within the eligibility criteria’
or not Court is of the view that on the last date of submission of the Form the
petitioner did not fulfil the eligibility criteria of minimum qualification. Any
amendment in the Statute or Regulation by the State Government of the
Regulation framed by U.G.C. subsequent to the last date of the submission of
the form which are prospective in nature have no application ! :

It is true that normally it is expected that reserved categories cannot exceed
50% of the quota as decided in various decisions of the High Court and the rest
must go to merit candidates. But on the peculiar.facts of the case relating to t.he
Andaman and Nicobar Islands, the present classification and quota cannot be said
to be offending the said principle. The impugned order dated 30-5-96 refers to the
statistics from 1992-93 and shows that though 20% quota was reserved for the
Tribals, the said quota was never fully utilised. Therefore, it was specifically
provided that the ununhsed quota of the 20% for tribals would go to merit
candidates. A provision was made in respect of the merit candidates amongst the
pre-1942 and past 1942 categories by providing a sub-classification in which 1/3
of 50% would go to such merit candidates and unutilised quota was to go to the
general merit candidates, Even in respect of the 10% quota for Central
Government employees and deputationists and the 20% quota for the Ten years
education group, it was directed that the unutilised quota would go to the merit
candidates. Having regard to rather special facts obtaining in the Islands, the High ~

1 Kirpa Shanker Yadav v Stare of UP., (1999)1 UPLBEC (Sum) 3

V
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Court held that it cannot be said that adequate provision has not been made In
favour of merit candidates.!

Section 3(1) of the U.P. Act No. 4 of 1994 visualises that in "Public Services
and Posts’ there shall be reservation at the stage of direct recruitment to the
extent of given percentage of vacancies to which recruitments are to be madez in
accordance with the roster referred to in sub-section () in favour of the persons
belonging to SC/ST & OBC. The expression “Public Services and Posts” means
the services and posts in connection with tne affairs of the State and includes
among others. Services and Posts "in an educational institutions owned and
controlled by the State Government or which receives grants-in-aid from the
State Government including a University established by or under a Uttar
Pradesh Act except an institution established and administered by minority
referred to in Clause (1) of Article 30 of the Constitution”. The plain language
employed by the legislature in Section 2(c)fiv) and Section 3 of the U.P. Act No. 4
of 1994 makes it abundantly clear that the services and posts in a University
established by or under a Uttar Pradesh Act are covered by U.P. Act No. 4 of
1994. Therefore, the past of Professor cannot be excluded from the purview of
the Act except on pains of violating the Statute the validity of which is not under
challenge.?

Petitioner cannot claim to be of scheduled caste because she married to a
scheduled caste person. However, if she secures marks for appointment with
other criteria to the post and there are no other meritorious candidates of
scheduled caste about her. Shie is to be considered for appointment.3

Posts advertised on 10-1-1990 with last date for application on 30-1-1990.
There was no provision for reservation in the concerned Act. Provision of
reservation introduced on 22-8-1993 hence it could not have been made
applicable in respects of posts already advertised for which process of
recruitment had been initiated. Order of High Court set aside holding that
reservation poticy will not apply to the present case.*

Appellant contended that respondent No. 5 was selected on post of Reader
without requisite qualification and expericnce. Report of Screening Committee
not reflected true position and original file not placed before single Judge, held
not proper. If on ground of misplaced sympathy person has been selected
without having requisite qualification and experience he cannot be allowed 10
continue merely because litigation has taken some time. Directed to re-advertise
the post and selection by made from qualified persons.®

‘Reservation of two posts, one of Professor and other of Director, for
Scheduled Castes and Tribes. Both posts belong to single cadre posts. Reservation
of buthi posis ts 1009 reservanon hence held bad and illegal.
Advertisement quashed. University to re-advertise the posts in the light ol
observation, Petition allowed.®

7[13. Recommendation of Commission—(1) The Commission
shall, as soon as possible, ater the notification of vacancies to it under

1t
alfoudLts

1 Parenis Association v. Union of India, (200032 UPLBEC 1525 (Al

Dr. Jagdamba Singh v. Vice-Chancellor, Universily of Allahabad, (2000)2 UPLBEC 1822 (A,

Dr. Rajeswari v. Vice-Chancellor-cum-Chairman, Sree Venkateswara University, Selection Commttiee
Tirupathi and others, 1999(2) SLR 126 (AP).

Mohan Kumar Law v. Vinoba Bhave Uni. and others (2000(5) SLR 416 (SC)

Shiva Kumar Vyas v. Indira Gandhi National Open Unrversity and others. 2000(5) SLR 105 (Delhi)

Dr 5 Canesan v. The Registrar. Alagappa University, Karaikudi, 2000(2) SLR 225 (Mad).

Subs. by U.P. Higher Education Scrvices Commission. Amendment Act, 1992 (U.P. Act No. 2 of 1992)
w.c.f November 22, 1991).

-

R
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sub-section (3) of Hee !mn IQ Yhold written examinaty
the candidates} and he Director a li
umber of names of
‘may be, 80 far uy pract
o eneres 1 ThAt subjert. Such namnes
merit shown in the witcrview, or in the ¢Xam
examination is helid

{2) The list sent by the Commission shall be v
new list lmm he Cﬂmmms‘on

(3) Th 1 shall having duc regard 0 (he prescribed anner,
o e eferene if any indicated by the candidates onder the
e proviso 1o sube-section () of Section l?, intimate to the
aaagement the name of a condidate from the list referied to in aub
Section (1) for heg agpaiaed o e vacancy it under sub-
section (2) ulseebm

.lml Interview of

il interview if an

) W cemre e 1a Amath resiEnation or otherwise
during the periad of valiity of the list reforred to in sub-saction (2], and
such vacancy has not been notificd to the Commi under s,
aection (3} of Seetion 12 the Director may inumate o e managerent,
the name of a candidate from such liat for appoin

15) Notwithstanding anything in the O Fverling provisions, whercta.,
abolition. af any post of teacher in any collee, seovices o the persan
aubstantively appoiicd 1o such posl i termmoted the State
Government may make suitable order for ble
vacancy, whether notified under sub-section (31 ul Sectian 12 or not,
g other epllcge, and thereupon the Directur shall intimate 1o the
Manngement accordingly

16) The Director shall send a copy of the satimation made under sul:
scction (3 or aub-sectiotn 14 or suls sectian (5) w the candidite concermed.]

COMMENTS

Sub-section (4] of Section \3 of the U 1" Higher Education Serice
Comminsion Ace. 1980, wall be ai cred wheie a a.n.;\lu.' i curs due Lo death,
rrsignation or atherwise dURNg e periodd of vabdity of the i rekned 1@ in
sub-section (2} and such v‘wnq has not uecn nnnr:d 10 the Commission:

The sclect-lat and sent to the Direclor of Education (Higher
Fdueation| under StUInn I3|I| af the Act ;II\II be valid Gl the receipt af 3 new
list fromm the Commizs.an:

The list referred ta in sub-section 11 of Scetion 13 will lapse ealy upo
s st being drawes m he mannes plﬂsﬂ.u\-r-l by law, to. in the mandct
-soction (1) of Section L3 read with Secnan of the Act and
provisions. conuained mn the U.P Hlighes Educotion Sepice Commion
Regulations, 1983, This necessanl nly fallows that if the unforescen vaCancy
relerred 1o in Bub-section (3] was not mch.u‘-l in any subsequent adverhisement
e bute of which o nes lsh i drasn. i1 would ot be taken ws new sl for
the purposs of sub-section [2) af Secton

Hotwithetanding the vaiidity of the lisi (W seceipt of a noew-list, it will be
unavailing, i teapect of an unforescen vacaacy referred to n sub sectan [@h

e 11T A o o 008, Pobiched i U P e he Exra P 1 S (Gl 130
g, 2008 a1 110381

ull the receiptof

ot in sueh vacancyd
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“bick s been

et the praiions contned in el

ay the Dinsson Benchy i the case of D Yojesh

st that the bt prepaced andes il i 11y Sevtson 12 il b “conicd

T demic year an the suppor:: g o that “connuing the obd list

1o acaderi year, woukl 1 e 1o incitide the second o

et mcadernic yrars which wil e Clely i violation of Section 13 of !

e e umplicaly reversed 1y the obvarevations of their Lordships of the
e Court that the fiat would nod oy 10 an e after a perod of one ye.r

S o . W e ol e canddues of he prepared under sul o Lon

ppor o 1

e wew ke

i the Act unless 1 e
snerwise 12 norified o the
134 of the At
The circumatanees vis
ey

o e et ot
e involking e prewer under Seewin

alised by suib-

Court i+ ot e to the particular acadesms
e The worth ved “otherise” in Siection 13(1} of the Act has to be read a3
epiadem qeneris’, LE.. i gy smilas 1o doath, esighation, long leave RCANCY,
sealalation ar persan ot jo ning ofeer being duly sclected !

“Tre regulation which would resit 1 all sacancies of Class 11 post being
made avalablc ta dependants of these whn dhe i hamens and others wil
cxeluded beeauise such i <0 i will b viotative uf e right 1o :quu\ly :

g iy ok n ccnne deflanct merely for the reason
imt its term Has cxpired. The petition- ks nat become defunct on 3-9-199%. it
will contimue till rew Lormmitte: of mangement Lkes charge of the A.K, Seciey.!
sed without affording any

Ko order fur wingle urL'r.lmn\ <
oppartunity 1 the commite ment ::m o papertunity was given to
ioner beforr pn‘u\r’. s order The order of the Director dated 1440+

19 2nd the consequential oider of the | L0 dsro 27 10-10089 are dicgal
The term of a Grersing oy (Commitiee B Managemeat) of o society
sturts from the date w! s charge of thon seciety. tn o ocler. if clecuons
ke place before u.my af perod, then W3 committee of management May JEE
“itge of the sacity alter e Lerm ol the caflicr o€ §3 over or on the xame day
ad i any other case on the samc day ares from case to case. The Secelies
edivirution Act governs the AK. Sw ety The ferm of the petitioner i of fve
s [t should stact from the day the oner wok vharge of the A K Sociely )
The effect of Statute .)lh
senbers. This dlfersnce, beru
e wearinn o, fr . he tarus ad
mittecs  of  managemEnt ernl, there i3 one commifer of

‘Jmﬂr,r.mml for both of them 3

Mo factual controveray is involved and facts are sdmitwed; the contenung
copomdens have nt ihosen 10 ie ans countes alidavic Same question of law

e o Edfucamen (e £acaticn
Do oA umvu
miraads Protag Samgh ¢ e o U8 (19900 ULLIEC Sumt 12

lewrtee o Adamag et e kst S o 618 30003 UPLDEE T77 A

S0 e e oo+ e
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on the basiy of same ficts are o be od whicn one win peet
then there is no justificatssn tn dismiss this wril peniun an e
alternative remedy. |

Neither the Kegistear 4 o g
asked for. The Registear (5 an o
the Standing Council o ar Pradesh,
This Inpac has cume its knowledis and it would be fling i s ds
being it 1 the notice of the Regatiar, who shuuk inacenrdance with b *

4. Duty of Mansgement— | The Mansgement shail within o
period of one month from the date ol
scction (:u or sub-section [4) or - Sectibn 5] of Section 11 istne
appointment letier to the perscn whose name has been intimated

{2) Where the p«'r!ﬂn referred 1o in section (1)
post within the allowed in the appantment letier or within such
Extended time as the Managerment may allow in this hehall, or where
such persan is otherwise not available for Jl'pwm ment, the Director
shall on the request of the e e fresh name from th
knl acnl try the Commission under sut section | m of Section 13 i the

preacsi
s ln‘uiry by Director—(1) Where

che

the it petition, nor any wach ielif i
the Sate and e High h

5
%

¥ person iz :nml.-u to be

appointed any el In secordance sth Seccan 12 to
14, but he it ed by the Management within the tme
rovided thercior. e may Anply o the Direeter for 1 ireenion e
aub-section (2).

pplication under sub-ssction (1}, the Director

vy, and o he 15 satisfed that the Mamacement s

failed to appoint the applicant as a tescher in contravention of the
s of this Act hic may qutllrr. require—

fa) the Management to appoint the applicant as o teacher

fortimeith and 10 pay tnm iy frorn he date specifien 1n the

and
(8} the Pmu.wu\ of the College concemed 1o take work from him
as a teach
(3 The amount ul sabary, if any. due 1o such teq Il o
cerificate isaued by the Durector, b reoverabie by the Cotesioras
arrears of land yevenuc
l& [

ol S e for information—The Commission 1y roquire
the Management of aiy collage 10 submit such information or return
regarding the matters referred to n Section 11 as it thinks fit, and the
Management shall be bound 1 comply with the same.

18. Power Lo inspect records, register ste—The Seerctary o any
other officer authorised by the Commission shal] hatr ACCCIR 10 every
record, register or ment i possession of t ement and he
may enler at any reasonable time, any premises umrrr he believes such

record, register or document to be, and may inspect and take copics of
records or documents

5

relevs

! X Caler Sutihuba v Siow fUUP. comt e o
iy »ujr .we Filis 3 Services Ccaraniinon. Ariaebmars o Y et
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CHAPTER 1v
ANNUAL REPORTS AND AGCOUNTS

19. Payment to the Comml e ttate Government may
atter due appropriation made hy b mun‘m..,:l pay 10 the Commission
n t\r\l fimancial year su y b m-\1s:;ury for the
nee of the functions of th Lm

20. Fund of the Comm
o Fund and all suma
receipts of the Commission shall
payments by the Commission shall be made

12) Al moneys belonging to the Fund shall be dcposited in such
Banks of invested in sech manner as iy eCt 10 the approvs
dun

you 8 surch o e A s #s Ty be pres
report piving a trae and full account of 15 ac
year, and copics thereof shall be sovert
e State Government shnll enutve The e to 5o ald- ot it
the Houen of the Siate Legisla

22. Accounts amd Aulll—(l] The Commission shall cause to be
maintained such books of accounts and other books m relation to its
aceount, in such form and in auch manner as the State Government
may, by general o special arder direct

2) The Lammlsxlon shall as s00n as may be after closing its annual
accouns . atatement of accounts in such form and forward the
same to th Accuntant General by such date s the State Government
may, in_consuliation waihy the Accountant General determine, for au
under Section e Compt d Auditor Generals (Dutie:
Pawers and Conditions of Service] Act,
(1 The annual accounts of (he Comm
report thereon shall be farwarded fo 1
Government shall cause the same to be
State Legislature

i topether with the audit
State Government and the
id before both Houses of the

CHAPTER V
MISCELLANEDUS

23. by made under

Section 31, dringate 10 its Clmlrm.m or 'Jny mber s or officers, ito
wer of ;-.mml superintendence and u.muum ower the bus

transacied by, o Commiasion ine Iurlm.‘
w0 the
office and i

al adm i o the Commiszion.
'[24. minority ing any
thing o the conrary contained b any other law for the time being in

o o e 206 O St 0 i v, S o,
d:mhlmemn :l»‘l i
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force, no_appointment of o tech

in n colloge esuablishad and
Minority based or e otheiie

encement of the Ut
sion [Second Amendmeat) Act,
dmnnd tohe_invalid o ever 1o e become i
W that such appoiniment was not made in
pmmmm of this section, as it was in force Hamechately before e
P aeacement of the said Act as if the provisions of thix Act as
amended by the said Act were in force at all material tmes.®
2s. for of the pre
Act—Any person who fmls 1o wluu!y with the recoms
Commission or with the onders ol the Direetor made i
the provsions of this Act, of n"mmts & teacher in contravention of te
pronsions of thie Art shall. en comviction, be with
m.pnsummm for a term which may extend Ao theec o 1 G
which may extend to five theusand rupees or with hoth
26, Punlshment for fallure to farnish iaformation or wilful
ebstruction —If any person—
fa) wilfully wmmum = rmla 10 furnish any return of information
Tawfully req e Commission within the time allowed

therefor,
) willally obsiructs oy person ffom duly CATY A ont all o
wny of the provisions of this Act, shall, on conviction, bl

pum;nhm with imprisonment !'or a term wru-n may extend
P year or wih fine which may extend to one thmisand
rupees or with both

27. Offences by socletics—1] If the person committing the offerce
s Sention 25 or Sectin 26 §5.a socicty regiatered under the Socictics
Regiatration Act, 1860, the miety as wel a8 every person incharpe of
e eapanaible o the Saciety for he condnet of its biusiness at e wre
e affence shall be decmicd 1o be guilty of the offonce i hat e
Jiable 16 be proceeded against and punished accordingly

Provided that nothing contained in this scction shall rmdu any
such person liable to any punishment, if he proves that the offeace wad
e itted withaut s knowledge or that he exercised all duc ihgemce
1o prevent the commission of such offence.

12) Notwithssanding, amything contained in s secuon [1). where
Sndet this Act has been committed by o segistered saciety
and it is pmue-s that the offence has been commitied with the consent or
onnivanee of, or thit the commission of offence is Aurtutable 10 by
neglect on the gt of any member or the soSicty. such member shall
also be deemed ta be puily of thot offence and shall he liabie to be

cardingly.

28, Bar agaiast plna:tn{hn—ﬂu prosceution of e offence uader
this Act shall be cd except with (he previous sanction of the

e fiver D authority as the State Government may, by
general or special arders, specify in this behalf

s wn U F HIGHER EDUCATION SERVICLS COMMISSION ACT, 1950 1090

29, Protection of action taken In good falth—No suit, pros=ution
or oher proceeding shall e against any pecson for anything which 13 in
oo faith done o intended 1 be do
Act to have overridix
cifeet notwithstanding to the
State Universities Act, 1973 or th:

&
31, Power to make regulations (1] Commission may, with the
of .lht State  Government, make regulations

holding interviews and
rnnow 1y the Commission lor dio " i e daties wnd performin

[2] The repulations made under sub-section (1) shall not be
- R provisions af this 4ct o the tules made ander
Seetion 32,

\[31-A. Power to remove difficul
imay, for the removing
dizeet that the provisions of this
be specificd i the order, ot wineet o seh adapiatio
whether by way of mnduimuon. addition ot omission, s it may dee
be necessary or expedient:

Provided that no such order shill L made after the expiry of
years Irom the date of commencement ‘[of the Uttar Pradesh Higher
Feucation Serviee Commission [Amendment] Act, 1992).

2) Every order made under sub-section (1) shall be laid before both
Hauses of the State Legislature.

3] No order under sub- aection (1) shiall be eall in question in any
Court on the ground that no difficulty, 23 is referred ta in sub-section
11, existed o ruqullml 10 be remaved|

3[31-B. Regulariation of eartain adl hoc ap|
teacher, other than a Pringipal, direcily
3, 1964, on ad hoe basi ,mmul ubs
wih the provisions of the Utk
Commission (Removal of Difficulties) Orde
Higher Gducation Services Commission (Remnoval of Difficullics) Orrer,
1983, who possesses the qualifications presceibed under, or is exempted
from such qualifications in accordanee with the provisions of the
concerned Statutes, shall with effect fros: the date of commencement at
the Utta: Pradesh Higher Education Services Commission (Amendment]
Act, 195, be deemed to have diie substantive capi
prowiredt that such teacher has heen continuously se e
from the date of uch ad hoc ppoiatment ap 1o e gae of ik
commencement.

5 (1] The State Government
oy difficulty, by a notified order
ah i such period as may

ntments—{1] Every
it on or before January

é
H
2
<
£
3
£
ks

Sat by N dtiootx<
Screstes Commation, Asemdmen 5 N .
-enum? Act, 1985 4U B Act Na 220 1985

o b,\!?nzlﬂmvnrm-x[ December &, 1941
1 ur ]
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Eve her deemed o fave heen appointed in substantve
upag’ty o st e 1) shall he deemzd Lo be on prabation fr
the date of such commencement

1jj2-A A mcm other than a Principal directly lppm[medlnln or
befoce January 3, d o buun in & vocaniy veferred to in
Mnmm clau m of s (1) of poragraph 2 of the Utar
Pradesh Higher Education o Comimission (Removal of Difficult=s)
g or elawse (ol of sub-para (1) of paragzaph 2

¢ Education Services Commission (Removal of
i ions of such
ad hoc
appointzent Ll September 2. 1989, who possesacy the 1 canons
prescribed nng:ur, e exempied from such qualifications in accordance
with the pmminm ‘of the concerned Statutes, may be given substantive

by the Management of the callege, if—
{q} any anbuan\wc vacancy of the same cadre and grade |"n
e departments 1 availaie on Scpici 0

{5} the work and conduct of the teacher is found satisfactory.|
13) Nothing in this section shall be construcd to entitle any teacher
10 substantive appointment iF—
(&} on the date of such commeneement, such post had already
b&n filled, or selection for such post had llreurly been made,
n accordance with the provisiona of this Act, o
o sucl: tencher was related to any mzmlxl of um Management
o the Principal of the Cellege concerned.
or the purpose ufl.hh lu!;nclwnn: p:ﬁn ::.I::,:;
deemed o be related to another are related in_the
m=nucm;m the Explanntion to Tectiom 20 of the Uttar Prades State
Universities Act, 1973-
1-C. Regulaisation of ume; ad hoc appolntments—1] Any
teacher, other than a I"rmcspa]
{a) was appointed on ad hoc buws aller January 3, 1984 but not
later than ’|N|:iembrr 22 1991] on & post—
) which after its due creation was never filled earlier; or
which alter its due ereation was filled earlier and after its
" falling vacant, permission to fill it was obtained from. rom the
N we of th of new
i) which came into being in pursuante of the terms
e affliation or recognition granted ta the Calloge and has boon
continuously serving the college from the date of such ad
hoe appointment up 10 the date of commencement of the

Sube by U Pt B 1601 1985, dacd Dbt &, 1959
——

mh,llr s B Edueaion Servaces Ao (UF Azt No. 3 of 1992wl

o

Hawcsnher 12
T iIF An o 105t 1T (el 26310771

sl ur

HIER EDUCATION SERVICES COMMISSION ACT, 1980 |11

Uuar Pradesh Higher Education Services Commisgion
(Amendment) Act, 1992

bl was appoimted on a hor basis under sub-section (1) of
ectron 16 as it stood befare it omission by the Act referred
to in Clauze fa), whether or not the vacancy was notified to

the Comumission. |
i) possessed on the date of such commencement, the qualif
cations requited Tor was given relaxation from such qualif-
cations] under the provisiona of the relevant statutes in farce
on the date of such ad hoc appointment;
RO |
) has been found sustable for regulac appontment by
Scleetion Commitice conatituted under sub-section (2] ;

of the
en]ll'p,p i any substastive vacancy of the same cadre and grade

department fs available on the dale of commencement of
'.hz Act mh—msd o t.l.auao fa)

2) The Selection Committe consistin, the following members namely—

@ = member of the C by the G
who shall be the Chairman;
) an offier not below e rank of Special Secreary, to be
nominated by the Secretary to the Gavernment of Uttar

Pradesh in the Higher Education Depariment;

{uif the Director;

shall consider the of every such ad hot tencher and on being

satiafied about his eligibility in view of the provisions of sub-section (1],

and his work and conduct on the basis of his record, recommend bis,

nme ta the management of the college for appointment under aulbs
section {11,

(3) Where a person recommended by the Commi

13 before the commencement of the At refened o

fon under Section
sub-section (1)

docs not get an because of the of another
person under sub-section (1) in the vacancy for which he was s
recommended, the State Government shall make suitable order far his

appointment in a auitable vacancy in any colicge and the provisions of
sub-sections :s; and (6) of Section 13 and Section 14 shall mutatis
mutandis
A (cm:llrr appointed on ad hoe basis cefereed to in subscetion 1)
who docs not get under that
and a teacher :lppomled on ad hoc basis who is ol cllg\blc 10 get a
inder 1) shall cease to hold the

ad hoe appoiatment after *June 30,

' # hcatia 10 mwc-.-rmmn

H ,..,,.u.- A, L of KT m e £ 26,5 199T)

3 Chmse iy wenitied b U P v o af i twet 155-199m
A b oy U P et B 2 of 1631 for the wexds M dume, 1997
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I[(5) Notwithstanding anything to the contrary in sub-section (4}, the
Selection committee constituted under sub-section (2), shall in view of
the amendments made in Clauses (b) to {d} of sub-section (1), of the
Uttar Pradesh Higher Education Services Commission (Amendment) Act,
1997 reconsider the case of every teacher who ceased to hold
appointment under sub-section [4) and if as a result of reconsideration
any such teacher is found suitable for substantive appointment, he may
be given substantive appointment as provided in sub-section (1), and
shall be deemed never to have ceased to hold appointment. |

2[31-D. (1) Any person who,—

fa) was engaged to teach in the B.Ed. course of study under self-
finance course in a grant-in-aid college and the said course

has been taken on grant-in-aid; and
(b) has been engaged on or before August 31, 2003 and
continuously serving the college up to the date of
commencement of the Uttar Pradesh Higher Education
Secrvices Commission (Third Amendment) Act, 2006 and
possesses the qualifications determined by the State

Government on the date of consideration by the selection

committee constituted under sub-section (2); and
{c) has been found suitable for regular appointment by the
Selection Committee constituted under sub-section (2);

may be given substantive appointment by the management of the
college to the post created by the State Government.

(2) The Selection Committee referred to in sub-section (1) shall
consist of,—
(a) a member of the Commission nominated by the State
Government who shall be the Chairman;
(b) an officer not below the rank of Special Secretary, to be
nominated by the Secretary to the Government of Uttar
Pradesh in the Higher Education Department;

{c) the Director.

(3) The Selection Committee constituted under sub-section (2) shall
consider the case of each candidate and on being satisfied about his
eligibility in view of the provisions of sub-section (1), recommend his
name to the managesr "nt of the college for appointment.

31-E. Absorption of teacher on honorarinm—(1) Subject to the
provisions contained in Sections 12 and 13, if any vacancy exists, which
Jcould not be] filled under the provisions of said sections, a teacher on
honorarium shall be absorbed in the manner prescribed under sub-
section (2), who is working in grant-in-aid college, possessing
educational qualifications determined by the State Government,

1 Sub-section (5) Ins. by U.P. Act No_ 10 ol 1997 (w.e f 265 1997).

2. Section 31-D and 31-E subs by U.P. Act No. 42 of 2006. Published in U.P. Gazene, Exuva,, Pan-l,
Section {ka), dated 28 December, 2006

3. Subs. by U.P. Ordinance No 8 of 2014 (Amendment) (Second) Ordinance 2014. Published m U.P
Gazelle, Extra., Pan |1, Section (ka), dated 30th July. 2014 (w.c f. 26-5-2014)

5. 32| P HIGHER EDUCATION SERVICES COMMISSION ACT, 1980 ].[U}

recuivin_g hmm_mrium_ thereby working for a minimum period of three
academic sessions and has been working till the date of commencement
of the Uttar Pradesh Higher Education Services Commission (Third
Amendment) Act, 2006.

(2) Where any substantive vacancy in the post of a teacher in a
grant-in-aid college is to be filled by direct recruitment, such post shall
at the instance of the Director, be offered by the management to teacher
on honorarium referred to in sub-section (1).

(;SJ Wherp any teacher on honorarium who has been offered
appointment in accordance with the provisions of sub-section (2) fails to
join the post within the time allowed, which shall not be less than fifteen
days, his further claim shall cease automatically.

Explanation.—For the purposes of this section—

"teacher on honorarium” means a person working in grant-in-aid
college and is engaged in teaching a course of study and receiving
payment from the Funds of State aid on a fixed honorarium appointed
on a contractual basis with the prior approval ot the Director.

(4) Where the Management fails to offer any post to a teacher on
honorarium in accordance with the provisions of sub-section (2) within
the time specified by the Director, the Director, may himself issue the
letter of appointment to such teacher on honorarium and the teacher on
honorarium concerned shall be entitled to get his salary as teacher, from
the date, he joins the post m pursuance of such letter of appointment.’.

COMMENTS

The post of Principal is specifically excluded in the provision for granting
benefit of regularization. Held that there have been several cases coming before
the Court where person is selected as Principal by the Higher: Education Service
Com_missiun but the Management of the Institution does not permit him to join
the institution for which he has been selected. Held that it is wholly illegal
because If the selected person is not allowed to join as Principal of the institution
then the very purpose of the Commission becomes redundant.

The Allahabad High Court issued a general mandamus that if a person
has been selected as Principal of a Degree College by the U.P. Higher
Education Service Commission, he must be appointed as Principal within one
month of production of the recommendation by him before the Manager of the
[nstitution concerned unless the non-appointment can be justified by the
Management on some legal grounds and the violation of this mandamus will
make Manager or other person controlling the institution liable to contempt
proceedings.!

32. Power to make Rules—The State Government may, by
notification, make rules for carrying cut the purposes of this Act.

COMMENTS

‘ Rule framed undf:r Article 309 of the Constitution of India are a piece of
Legislation. No legislation can be challenged on the ground of mala fide.2

| Indra Pal Singh v. Stare of Uttar Pradesh, 1993 LCD 40
2. Captam R D. Gupra v_State of U.P., 1990(5) SLR 304 (5C)

v
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The administrative instructions may fill in the gaps where statutory
are silent. The administrative instructions cannot supercede, curtail or
impugn upon the scope and ambit of statutory rules.!

In 1991(1) SLR P&H 236, it was held that the competent authority
has the power 1o frame rules to regulate, the conditions of service under
Article 309 of the Constitution of India, but such retrospective operation
must satisfy the tests of Article 14 of the Constitution.

The exccutive powers of the State are co-terminus  with its
Legislature forms but it is not necessary for finding of the State
Government in respect of a matter that there be a law in existence
relating to that subject.?

Extra Part | Section (Ka) Dated 6 December, 2004 (w.e.f. 11-10-2004).
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